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2 September 1956

MEMORANDUM FOR: Recipients of OGC Opinions OGC Has Reviewed

SUBJECT ¢ Published Opinions, Group 4

1. Enclosed is the fourth group of opinions to be published Ly
the Office of Genersl Counsel.

2. In addition to fifteen General Counsel opinions there are
included eleven decislons of the Comptroller General of the Unlted
States directed to the Agency. It 1s suggested that the Comptroller
General decisions, be kept together in chronological order in your
file or book containing your copies of 0GC opinions.

3. This distfibution,completes publication of General Counsel

" opinions of previous years which are at this time considered to be

of particular interest to Agency components. Genersl Counsel
opinion 53-5 may be distributed at a later date. 25X1A9a

L. Comments or requests for clarificetion of opinions should. FOIAb3b
be addressed +o [N ©:onsion o1,

IAWRENCE R. HOUSTON
General Counsel

WHEN ENCLOSURES ARE DETACHED, THIS
MEMORANDUM MAY BE DOWNGRADED
0 UNCLASSIFIED.
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GENERAL COUNSEL'S OPINION NUMBER 54T, DATED 17 MaY 1954

Annual leave max be adjusted retroactively to leave

without ray.

TO DEPUTY CHIEF, FINANCE DIVISION

1. Memoranda from EE/Admin and DD/P-Admin have questioned whether
or not annual leave which has already been taken as annual leave may b
converted into leave without pay at some subsequent date. '

2. There is no clear-cut statutory definition or discussion of
leave without pay. The conception of LWOP has become a part of Govern-
ment administration through custom and usage. The Civil Service Com-
mission and the Federal Personnel Council have considered this subject,
and the Federal Personnel Manual, on Page Ll1-9, provides "the authoriza-
tion .of leave without pay is a matter of administrative discretion.™
Further, the Federal Personnel Manual furnishes a set of standards with
reference to which the sdministrative disceretion should be exercised.
Those standards are described by the manual as being nonregulatory in
character and not mandatory., The manual provides in part as follows:

"Each request for leave without pay should be examined
closely to assure that the value to the Government or the gerious
needs of the employee are sufficient to offset the costs and
administrative inconveniences to the Government which result
from the retention of an employee in a leave-without-pay status.”

3. No statute has been found which prohibits the retroactive ad-
Justment of anpual leave taken by an employee to leave withoit pay pro-
vided the appropriaste refunds are msde., The regulations of the Agency
authorized Chiefs of Mission to grant leave without pay, and in the
absence of any statutory or regulatory provisions prohibiting retrosctive
conversion of leave, this office sees no legal objection to such action
as was taken,

4. The previous opinion of this office » dated»22 March 1954,

-pointed out such regulations and laws as seemed to bear on the problem.

That opinion went further to indicate that the policy proseribing retro-
active conversions appeared to be a sound one in view of all of the '
factors concerned. However, we should like to make it clear that the
determination to approve retroactive conversions is an administrative -

SECRET
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Page 2“- Geneiél Counsel's Opinion No. 54-7‘_

one to which.this:office caniinterpose no legal objection in the
- absence of an Agency policy expressed in regulations limiting such
administrative &iscretion. o ‘

' LAWRENCE R. HOUSTON
_ =Gener31 Counse1 ‘

FOIAb3b
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GENERAL COUNSEL'S OPINION NUMBER 53-11, DATED 1 DECEMBER 1953

There is no legal objection to purchase or sales transactions

between the Government and its emgl%ges previded such trans-
achions are Of & NOrmMAL 'erms lengbh' character,

70 THE CHIEF OF ADMINISTRATION, DD/P

L. This will acknowledge receipt of a memorandum from the Chief,
FE, dated 16 November 1953, which you forwarded to this office for. com-
ment on the legality of the procedure proposed therein,

2. The FE memorandum outlines the cage of a Mr. S. who is
shortly to rebturn to the United States and who has offered to sell his
housshold effects in B. to the Agency for $700. The wemorandum reporhs
the opinion of the Chlef of Statlon that the price offered by Mr. S.
is an exceptionally good ons, especially in view of the fact that the
Agency would otherwise be required to ship the furnibure back to the
United Statas and perchase additional furniturse for the next oceupant
of Mr. S.'s gquarters. You specifically ask if there is any legal way
4o permibt purchases of this kind.

3. Although thare may be said to be a Govermment policy agalnst
engaging in purchases or sales from or to Governwsnt employees, there
ig no legal objection o such transactions provided they are of a
normal “arms lengbh® charecter., This office, thersfore, percsives no
objection to the purchase of Mr. S.'s furnibure by the Agency, provided
the price is, in fachk, a good one, that the purchase is made by the '
of Ticials normally required to conduct such affalrs; and that every
effort is made %o ensure adequate documsntation and inclusion in the
property records of the Agency.

TAWBENCE R, HOUSTON
General Counsel

FOIAb3b
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- CONFIDENTTAL
GENERAL COUNSEL'S OPINION NUMBER 53-10, DATED 19 OCTOBER 1953

There.is no objectlon to a Government employee performing
services for compensation for a private employer if the
services are in no way connected with the official duties
‘of the employee.

TO COLONEL H. G. S.

1. Colonel S. asked whether he may properly receive a
fee or per diem compensation for commenting upon a study now
being produced at Georgetown University under a contract with -
the United States Air Force. It is my understanding that he
is at present a member of the United States Army detailed to
this. Agency. It 1s my further understanding that the officilals
of the Army and of the Security Office of this Agency have in-
dicated no objection to his performing this service.

2, The Comptroller General has stated in 16 Comp. Gen.
127s o

"Manifestly it is contrary to public policy, if not
prohibited by statute, for any Federal, State, or county
official to enter into private arrangements with either a
private or & public corporation whersby such official is
to receive ‘extra’ payments, not suthorized Dby law, for

. officiel services rendered by him elther during or out-
side of regulsr office hours.”

" The Comptroller General hes also steted in 20 Comp. Cen.
4,88, 48o: , )

"There is known no law or regulation prohibiting
payment of the compensation of & Federal position to the
incumbent thereef for a perlod of authorized annual lesve
of sbsence with pay solely because the employes during
such period worked for, and received compensetion from, &
private employer, even though the private employer was
engsged on work under & contract with the Government, pro-
vided the salary in the private employment does not consti-
tute & contribution towerd the Federal salary in contravention
of the act of March 3, 1917, 39 Stat. 1106 (5 U.S.C. 66)."

CONFIDENTIAL
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?age 2 - Gggerql Coug__eel’a Opinien No. 53»10

3 Thc conclygion appeg.rs to be that there is no objection to
an armngement between Colonel S. and e private corporation, whereby
Be will perform and be paid for services in no way connected with
hig dfficial duties and which he performs outside of Govermment hours
or vhile on annual leaye, 850 long as such services are not clearly
fndonkistent with ‘his official duties. :

LAWRENCE R. ncusmx
. General Counsel.

FOIAb3b

-, CONFIDENTTAT,
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Page 15 - General Counsel's Opinion No. 53-4

b. A staff employee covert trainee is injured in the
course of training. Upon recovery from the temporary dis-
ability, a broken arm or leg, ete., he is to be asslgned
on 8 sensitive project. Upon proper determinetion that
the classified procedures for submission to BEC are not
sufficlent protection for intended utilization, the cage
might be processed in accordance with parsgraph a.

C+ An employece has a mental breakdown, either state-
side or overseas. If overseas, authority is contained in
5(a)(5)(C) to pay the expenses of treatment at the nearest
sulteble hospital in order to relieve the financial burden
on the employee. However, in a case of this type, Agency
interest and application of other avthorities might be
mendated, at leest. in those cases where it is evident that
the patient must be placed in the hands of cleared medical
rersons to assist in selveging a highly trained individual
for future utilization by the Agency, or in a hospital
where the effect of possible disclosure of classified infor-
mation would be to a large extent nullified. :

Finding

19. In accordance with the foregoing, no legal obJection is
perceived to the approvel of payment of the hospital expenses, if
otherwise correct, in the cases ou
and (c). '

R. HOUSTON
. General Counsel

FOIAb3b

SECRET
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Page 13 -~ General Counsel's Opinion No. 53-k4

15. These provisions may hot be construed, however, to extend
&s such, the benefits specifically provided in Public Law 110 and
in the Federal Employees' Compensation Act, for medical care :
compensation. With reference to the question of granting retroactive
pey increase (equivalent to those authorized by Public Law 201,
approved October 24, 1951, and paid to employees coming under the
provisions of the Classification Act of 1949), under the authority
of section 10 of Public Lew 110, the Comptroller General, by letter
to the Director date 21 November 1951 » Tuled in part as follows:

"so.I feel certain it was not contemplated by the
sponsors of the bill or by the Congress that this brosd
authority would be resorted to, or thet it ever contem-
blated a disregerd of any control with respect to the
normel administretive or operating problems which con-
front the ordinary Govermment agency. On the contrary
the act 1tself specifically and in considersble detail
delinesteg the increased authority of your Agency in
those mstters.” (Ewphasis supplied)

. The proper a.pplicatioh of these authorities, however; may be termed
_the key to the overall CIA Medical Progrem. '

16. With respect to claims submitted to the Bureau of Employees'
. Compensation; certain highly classified information related to the
duties of the employee, circumstances surrouriding the incidence of
illness or injury, etc,, might well be reguired in any given cage.
In furthersnce of the mandate later Placed on the Director by the
clted portion of Section 7, clessified submission procedures and |
classified handling of all cases presented to BEC were established FOIAD5
with the Director of the Bureau of Employees® Compensation in o
November 1946. These procedures are presently in effect:. '

SECRET
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FOIAbS Page 1'4 - Gemeral Counsel's Opinion No. 53-4

18, The following exammples are given as sa illustration ‘
of some of the recognizéble types of eaze~s that may on
oceagion regquire the applica,tion of the apeciel authorities

emlined.

A G&reer agemt s under deep cover, is m:}urﬁd, in
8 publ:l@izea sccident of a cowmon cerrier, oversees, in
the performence of kis @mplgyment with this Agency. The
msdical office indlcates complete recovery withinm s ‘
rassonsble length of time, On’ proper determivation that
the elassifisd procedures for submission to BEC ere pot B
gufficlent protection, the cese might be hendled inbernsll
by CIA under the residusl authority of the Divector., How=
aven,. cmpl@ta doswesntation, in general conformence with'
BEC procedures, showld be effected for transmittal to the
Buresu in sccordence with the established procedures, a:t
guch time as the project might be declassified, or the
imdividusl might make cleim for pem&m:mt @iaabil‘ity
a,::i.simg out of the ac@idenm ‘

!
o

 SECHET
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f. The illress or injury is not the result of
negligence on the part of the employee, nor
the result of teking an unwarranted. risk,
unless recovery is substantially retarded
because the treatment is below the standard
aveileble in the United States.

g+ The medical and hospltelization expenses are
directly related to the treatment of the 111~
ness or Injury requlring hospitalization snd
are not excesslve in relation to local pre-
vailling prices for medical services and
supplies. The rates charged by any availeble,
suitable Government hospitels shall be used as
a standard. Payment shall not be made Pfor ex-
penses incurred for personal convenience of
the patient, such as telephone bills, extrs
services, or accommodations superior to what
is normally required considering the nature
apd severity of the illness or injury.

Yo Coverage for Dependents

12. The Report of the Committee on Foreign Affairs, House of
" Representatives, in discussing the specific medical authorities
granted in the Porelgn Service Act made speclfic mention of the
fact that, :

"The sbsence of the services end facilitiles avbhorized...
has occasionally subjected individual officers and employees
to grave hardship smd heevy expense. It is nothing less
than good business on e dollar-and-cents basis Ffor the Govern~
went to provide such assistance and facilities for Forelgn
Sexrvice personrel.” (Emphesis supplied) T

Although the problem of the care and transportation of dependents
of employees who fall i1ll in foreign cowntries snd thus place the
individual employee in a positicm of grave hardshiy and heavv ex-
pense, was patently hefore the Congress, no rrovision was made for
dependents. Congress in ite wisdom granted the medical provisions
in the State authority with respect to "an officer or employee of
the Service who is a citizen of the United States",

SECRET
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Page 9 - Genersl Counsel's Opinion No. 53-4

State Department Rﬁguiatioms

11. In ordexr to tes+ the validity of many of the conclusions
reached thus far, 1t is necessary to look to the regulations promul-
gated hy the 5e@retary of State.  In the administratica of his auth-
ority uader sections 941, et seg., of the Foreign Service Act of
196, all payments msde, and regulations pertaining theret to, have
been under the careful scrutiny of the Comptroller Genersl. The
State medical program is purely overt and Provision is made thcrefore
in the yesrly tudget presented to Congress.

&. A general policy statement i3 found in Forelgn
Service Personnel Clrecular No.. 2, subject, "Costs of
Hospitelization ar? Travel to Hospitels," dated 21 March
1949. It 1s thepe wtated, under the heading "Purpose":

"This instruction establishes policies and
procedures roverning the payment, in case of an
illoess or injury, of the cost of treatmert at a
suitehle hospital or e¢linie, ‘and of transportaticn
tn and from such e hospital or clinic where one '
doss 1wt exist in the locality. The primery purpose
of this progrem is to relieve financial burdeos
placed upon. the Foreign Service Persomnel who suffer
dlinesses or injuries while on on egsignment abroad.
The Departmcnt will not therefore spprove trlvial
claims.” (Emphasis supplied)

SECRET
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SRt o -'~'.

wic b. The f@resoing Personxel Gircu.‘!.a:r has since been
" --,:Lnearpera‘&ed in sections 683, et. seq., Part IV,
" "Personnel®, Foreign Service Manual. .Section 683.1,
“G@nditions of Eligi'bility 3 provides :Ln. pertinent part
- as follows:

v ee

e

The illness or injury immad requires}
h@sﬂitalization 8s Judged by the sten-

¥enerally observed im entering a
hospital in the United States. a3 an ;mp
pa:biem't, '

1

¢. The iliness. or in,ju:r;y ‘bag; been ineurred
. or materially eggravated” in the live of
" duty while assigned sbrowd. . "Incurred
" in the line of duty" mesfig-{ncurred while
.= aasigned sbrosd or matermll;r aggravated.
T by Farelgn Service duties inm which the
employee has engaged. “Amsigned &broad“‘
megus while physically outeids the  con-
tinentel limits of the United. S‘%:.ates pur=
sua.nt to ofﬁeia,l orderg. =~

d. The illmss or injury :Ls nos the: mault of
vicious habits, inteuperance, or miseonduet
o the jpwt of the empl@ye*e .

e - The treatment is received at a suiwhle
©. - "hogpiteal ox- clinde s 1.e., an’ imtitutiom
. established for the treatment’of & (sic) -
V. Blek, e d:l.spensary, Labora.tory, phwiciam
. office, oF other z'eputable establishment .
- whewe a sick person is observed or- treated,
‘which hes sdequate facilitiés for the treat- -
ment of the patient's perticular illness 3
“or imjury. Treatment received at an office .
‘bullding, private home, or'elsesthere may be
considered as "e sulteblé-hospitel or clinie® .
~oply when treatment receiwed is’ such 88 norm. .-
mallyv received. in & hospdtal.

o SEGMT.
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of the officer or employee to a nearby post where suitable
wedicel or hospital assistance may exist. :

"It 18 true thet the United States Employees' Compensation
Act of 1916, as emended, provides within certain limits for the
relmbursement of medicel and hospital expenses incurred as the
result of 1llness or injury in the line of duty. The pro-
viseions of the act do not, however; cover more then & fraction
of the problems hesebting the Forelgn Service. Again, ths act
does not relate to Forelgn Service Officers but only to
employees {later smended). It offers no solution in the case
of the transportation expenses of an officer or employee to
another pest for treatment or hospitelization. It doeg not
afford the basis for providing a nurse at a post such as Moscow.

“The sbsence of the services and facilities authorized
by section 941-0Lk of the new leglslation has seriously ob-
structed the efficient operation of the Foreign Service and
hes oeccasionally subjected individual officers and employees
to grave hardship and heavy expense. It is nothing less than
good. business on & dollar-and-cents basis for the Govermment (o
provide such agsistance and facllities for Forelgn Service
personnel.” .

With refersnce to transportation costs the report states at page 142:

"Section 942 is closely linked with Section okl and pere
mits the Secretary to pay the transportation expenses of an
officer or employee of the Service to a suitable hospital or
clinic. If it so happeus thet the unearest clinic is in the
United States, as might be true in the border posts or those
in the adjacent iglands, the Secretary would be authorized to
transport him to the United States...." '

Construction

T In genersl, the Buresu of Employees 'Compensation recoguizes
88 the types of cases comln within the purview of the Federsl Fm~
ployees® Compensstion Aat; (a) an injury susteined on the premises
of employment during working hours, and (b) an illness contracted
as & result of working under conditions made necegsary by official
duties. This coverage extends to federal emplcyment any place im

SECRET

Approved For Release 2002/01/25 : CIA-RDP70-00211R000200020002-4



. .h'_

“#m Approved For Release 2002/01/25 : CIA-RDP70-00211R000200020002-4

SECRET

Page 8 - General Comal 's Opiaton No. 5349,

: ‘the world a.mi provides c@mpensa‘bion and medica.l care for emplmes
' vsuﬂ'ering injuries while in the gerfomance of their duties@

8. When we- :celate the BEC mnce;pt of "fperfomanee of atst'y
to'the ststements conteined in the report of the Committee on .

- Foreign Affeirs, paragraph 6, supra, it is seen that the G’ong‘es-

slonsl intent in the use of the phrase "1ine “of duty” containﬁ
in State snd CIA medical. suthorities cannot be eguated to a .

 liseral interpretetion of the phrase "line of duty"™, which would

be, “performsnce of duty.” It ie much broader than, and in-
dependent of the concept "pexformance of duty®, conteined in
the Federal mmoyeesf“ Gcmpem&ti@n Act. In'spplication, it
encompasges “performence of duty” end extends to cover elso
1llness end injury. "not the result of vicious bebits, intemper-
ence, or misconduct om his pa » incurred whila cm a.ssignment ‘
abroad.” The eomnitme sta‘b&a. o -

C WIt g trus that 'bb.e United S'bates m:heyees Gcm;pen _

" sation Aet of 1916, es amended, provides within certain -
limits for the relmbursewsit of medicel end hogpital ex-

penses incurred as the reésult of illmess or injury im ‘
the ling of duty. ‘The provieious of the act do not, how-

evér, cover more than & Lroction @f the pz‘eblema bmtmg _

the F@rei@. Serﬁce, , :

Q. As to the" seeond qu&sti@n, the relationship be“'ween

" the authorities grested specifically to State end CIA and those:

grasted the Burssu of Employess' Compénsetion, we must first
1oak 'b@ the na‘ture of the authori‘ties.

" &. ‘The Federal Ry l@ye@a“ G@t@em&tﬁ.@n Act prcvidaa@
(1) full medical care; ta) compensation for loss of weges
in lien of the ayplication of siek end. annusl leave)s

(3) compensetion for disability; end (4) compemsation for
death; for civiliea employees, including civilien officers -
of the United States Goverwumspt, who suffer illness or

' in,jury incurmd im the perf@mmae of thelr du.tieso

S B 'ﬂm Stata and % au‘th@rities und.er diseusa:l.on e
 relate only to peyment for, (1) the cost of, trea.tmen‘b,
and (2} transportation expenge incident thereto; “of = -
1liness or injury requiring hospi telization of an. officer B
Or ovs employee of the Agency ... incurred im. the line:
_‘of d.u'ty while sueh pers@n is assigned abroad.. Ve

| - SECHET :
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UNCLASSIFIED
Page 5'4 Comptroller Genersl's Decision B-128250

- we hold that such travel is proper omly if, in addition to being
performed after the date of-the travel order, it be performed after -
the date of eligibility for travel by the employge.

.. Your letter makes reference to the advance travel provisions of
_ “180 FoIR 2.22, under which dependents may be ordered home at R
. -Government expense for hugenitarian reasons. We do not think that
situation exists in these ‘cases.

& The travel of the dependents of Mr. P. was subsequent to the
date of his travel order as well as after the date of his eligibility
“. 10 be ordered home on leave of sbsence. Also, the accommodations
which they used were of the same class and kind authorized for the
return of Mr. P. Accordingly, their travel was proper and no
deduction need be made for excess costs of travel during the "on"
seas80n. : . ’ : .

‘The separate travel of Mrs. W., although subsequent’ to the

date of Mr. W's. travel order, wes not subsequent to the date
of his eligibility for home leave. Such travel was, therefore, in
contemplation of but not pursuant to the employee's travel under the
statute. Consequently, -expenses incident to this trevel should not
have been paid-except as provided in 29 Comp. Gen. 160 and 30 Comp.
Gen. 80, that is, by reimbursement to the employee who has paid such
expenses from his personal funds in reasonable snticipation of his
own travel. It follows that the basis for reimbursement to Mr. W.
for his wife's travel is limited to the cost of her transportation
had she traveled in accordence with his euthorization, or durimg the
"off" season, when rates were lower. Accordingly, the sdministra-

. tive action in deducting $101 from the account of Mr. W. was proper.

_ Thé,vouchers are returned herewlth for disposition in accord-
ance with this decision. _ : ‘

UNCLASSIFIED
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The Department of State Appropriation Act, 1947, provided in
pertinent part authority "to pay the traveling expenses of *¥¥
Foreilgn Service officers *¥¥ and under such regulations as the
Secretary of State may prescribe, of their families ¥¥¥ including
expenses in connection with leaves of absence,"

thwithstanding the change in language in the new act it seems
clear that Congress did not contemplate any major change in the
application of benefits for dependents in home leave situations.

UNCLASSIFTED

ENACTTET
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Pege b - Comptroller General's Decision 371282502

Qﬁe travel regulations of the Demsrtwent cof State, Issued by the
Seeretary of State pursuant to the varicus appropriation acts, pro-
vided in Note 35, Swpplement E, Chapter V issued April 1939, at
page 22, as fellows: '

"The expenses of the family of an officer or employee
entitled to tramsportation at Government expense will be -
allowed *¥* yhether they accompany, or follow, or pre- -
scede him, provided their departure is subseguent to the
‘date of his traval. order. Such expsnses will not be
allowed, however, where the mewbers of the family follow-
ing him begin the journey later tham @ix months after the
departure of the officer or enployee, ¥#E" o

G milar prévision is contalnsd in the current Foreign Service Trevel
Regulations, 180 FSIR 3.61, @ated June 29, 1953: '

"Appointment, Transf&rt_ar Legve at Government Expense

"The antusl depariure. of the employee under eppropriate
‘travel suthorization may be directed by administrative
determination. The actu&f*agparture of all dependents and
the beginnips of shipwert of a1l effects may take vlace on
i _ or after the date of the autherizativon but shall not ke
FOIAD5 deferred more then 6 months: after the emplsyse completes
his perscnel travel pursuant o the Buthorizetion,®*#?

. Although: we undersiand the present interpretation by the
_Dopartoent of State of 180 FSTR 3.61 is thet eny travel of depend-
- ente suthopized pursumnt. thereto: $6 preper if performed after the
~date of issuance of the employee's travel orders, we believe that

some meaning should be accorded the lenguage "accompanying him on.

authorized home lesve™ agpesring im the besic stetube. Accordingly,

. : URCLASSIFIED
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UNCLASSIFIED
DECISION OF THE COMPTROLI.ER GENEBAI. OF THE UNI‘PED STM:ES
B-128250 -~ - . (UNPUBLISHED) 4 o _August. 14, 1956
-Excess costs 1ncurred. becsuse depen endents travel in .
~advance of employee are reimburssble if the dependents

. travel after the emgle&ee aequima @li&lbili‘by +0
travel. .

ASSISLANT COMPTROLLER GENERAL WEITZEL,%@ @HE DIBECTQR .F
' CENTRAL INTELLIGENCE ' o , L
SRR chr letter of Jume 12, 1956 mq,uesta our. &@eision as %0
whether you nay certify for peyment the two enclesed vouchers for
$211.86 and ‘$10L in fevor of J. R, P. an® W. H, Wi, respectively.

The smounts. covered by these vouchava r@m‘@s@m; ‘depandents’; tr&vcl
‘expenses which were deducted from the originel expense sccounts s
 prior %o certification for payment ‘because the dependents, tra.veling
- under Liome leave orders of tha ompl@y@@a 5 cleeted to tmvol im.
“sdvance of the employees st & tim wh@n fares. wcz'@ higher thlm A

when t:he emplaye@s tmvmlrad. : L L -
| Y@u asy that trswel @r&@r d.aa,t@& Aumm 3.1 P 1@53 e mﬁh@ﬁmﬁ- _
' Mr. Po to travel on or sbout Ochobexr 15,, 1953, fer hows leave to .
the United Stetes and included suthorizetion for travel of his =~
dependents. Mr. P. becams eligible for home lemve om Octobar 12, .-
1953, The record reflects thet the é.sp@n@.@n% of Mr. P, d.@parted
" on Octobsr 29, 1953 » but that the enployes delsyed deperture: {for
 reasons nob stated) until Novewber 9, 1953. "On" season rates
were in effect until November: 1, 1953, sz:t which tim@ @ff"' sea,sen,
or red.uc:@d mt@& s went im‘t@ @ff@@t. v S

Mro Ws. trmr@l @rél@r 5 a.a.t@d S@p‘fy@mb@x 1‘? 5 1953 5 wth@rize& 5
- home- l@w@ trevel to tHe Umit@ﬂ. States on or shsut Ncw‘emb@r 12, :1.953 y
- for himself snd his wife. 'Mr. W. became oligihle for h.ome leaver - .'_‘

: _’ on November 1, 1953+ 'Mra, W. departed on October 29y 1953, but .
CoMr. W d.ela.y@&. depsrture until December 27, 1953. In this mamc% o

ool s@&son.,

8150, Gxcess com r@sult@«l fmm M Wso ‘@rw@l a.urimg the "crh

-di*&er, a.lthough the reguests from the overseas @ffic@ m!mé, fer R
o.pprov&.l of" smpwa,te tr&vel cs,f th@ &ep@n&@mg. R AR

‘Sections. 5(@(1)(3) md. s(a)(g)(A) of- th@ﬁmtr&l xntélxigeﬁce

| -3---7'Agane,y Act of 191;9, 63 sm-z;, 208, 50 msgco hOB@(a,)(l)(a), (&)(3}(&), -

o 'provide t’h&’h.

G .zf:‘f:,-‘mcm"smm SRR e
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SECRET
DECISION OF THE COMPTROLLER GENERAL OF THE UNITED STATES
B-12L146 (UNPUBLISHED) July T, 1955
pergon serving t cy as_a contract agent, the nature
of whose services clearlx indicete that he is an independent

contractor, rather than an employee, does not hold an office
or position within the meaning of the dual compensstion statutes.

COMPTROLLER GENERAL WARREN TO THE DIRECTOR OF CENTRAL INTELLIGENCE

Reference is made to your letter of May 21, 1955, regquesting our
decision upon the question whether retired commissioned officers of the
armed services lawfully mey be employed by your Agency under the cir-
cumstances related in your letter and recelve remuneration incident %o
such employment without violating section 2 of the act of July 31,
1894, as amended; 5 U.S.Cs 62, and section 212 of the act of June 30,
1932, as amended, 5 ¥.S.C. 59a. The 1894 act prchibits the holding
of two offices if the compensation of either amounts to the sum of
$2 500 per annum while section 212 of the 1932 act precludes the con-
current receipt by a retired officer of civilian compensation and re-
tired pay on account of commissioned service at a combincd enpual rate
in excess of $3,000.

It is stated in your letter thaa certain types of services reguired
in the fulfillment of your unigue functions cennot be economlcally and
satisfactorily performed by regular employees of your Agency and thet,
therefore, you have entered into contracts with certain individuals for
the furnishing of confidentlal informetion and services which contracts
normally provide for payment of a fee at a stated amount per year of
service. In that comnection you state that your Agesncy's regquirements
may be precise and for e single occasion or they mey be brosd contewpleting
an extended period end that there normally is no sccurste method of putting
8 dollar value on the information or services to be obitained, although
in certain cases a negotiated figure is reached. In most cases, however,
it is stated that the fairest method of compubing the fee involved is
upon an annual basis and that such fee 1s regerded as belng the egulvelent
of a retainer fee paild sn attorney in private practice which freguently
is peld upon an annual basis.

In connection with the chsracter of employment, the following facts
appear. Your agency exercises no control or supervision over the per-
formance of the work of the contractor; it provides no office space,

SECRET
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Péga_an Decision of the Cempirolier Genéra& No. B-124145

e

 facilities, tools, or appllances; there are no. preseribed hours of SRR

“eovorks and the individus) 4n-his discrstion arries oub the work sy’ i

such times and under such circumstances: as he deems expedient. In
connection with the prosecution of the work he mey utilize the
services of other persons es he sees f£it and such persons are not
subject to the supervision of your Agency. In short, the individusl
is told what information your Agency desires end Is left to his own
resources and devices to cbtain thet informetion.

. "Since all of the relsted facts pertaining to the employment in
question, with the exception perhaps of the wethod of peyment, strongly
indicate that the relationship of the individuel to the Government

is that of an imdependent contractor rather than an employee we are

of the view that such employment does not constitute the holding

of a second office in violatiocn of the 1894 statube.

~ While it hes been held that retired officers employed by the

Goverdment and paid on & time basis aré subject to the double com- .

ensatlon restrictions coubained in section 212 of the Economy Act
?see.EB Comp. Gen. 381), we do not feel thet the rule eawncisted
in that decision and applied in slmiler cases is Yor application
in the instant case.. The 4ime actually to be worked by an individ-
ual under a contract such as here involved does unot aotuslly con-
stitute the vasis for paymeut elthough his fee covers a pericd.of
actual or potential service of one year. In thet commection;, no
time records ere kept and no hours of duty are prescribed. Rather,
the time worked is left enbtirely to the discretion of the indi- .
vidual. The very nature of the Jobe~-the procurenent of confidential)
inforwation-=for which the individuel is hired reglisticelly is8 -
inconsistent with the corncept of employwent upon the besis of

time actually worked. We, therefore, concwr im your view thet the
yearly peyuent reesovsbly wey be regurded as e paynent of a fee for
such services as the individuel wmey be called upon. to render during
the year and 18 in the nebtuwre of an attorney's generel retaimer

fee which does uot have reference %o sny particular service dbut
tekes in the whole rarge of possidle future contention which mway
render atiorneyship necessery or desiredble. Agnew v. Walden, et al.,
4 So. 672, 673. Accordingly, we conclude thet section 212 of

the sct of June 30, 1932, hes no application to employment under
the circumsitences related in your letter. '

SECRET
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L UNITED STATES GENEBAL AQCOUNTING OFFICE

CE Z 1530605-WHS-9' - Cgay er, 1951?1

Dgggges sustained by emgloyees in the packing and shipment
of householdﬁgoods are‘personai’tm the employees.

The Government cennot be made agent or trustee for the
collection of debts in which it haes no actual concern.

_.CLAIMS BRANCH, GoAaOé TO_FISCAL DIVISION, CoXoA,

‘Returned herewith for appr@priaxe disp@siﬁion by your office are
the files relative to the damages sustained by J. B. Boy Vo C.,and
N. Co H., employees of your agency, in the packing and shipment of STATINTL
household goods on officiel change of station from W. to K., C., during
1951. :

)

The contract provides in item 5 that financial responsitility for

- loss or damage to effects while in their control and for loss or damage
to effects resulting from the contractor's.negligence or improper perfor-
mance under the contract is personsl o the owner of the éffects.

: It appears from your letter dated May 13, 1954; that the purpose
in forwarding the files to this Office is to attempt collection from
~the pscker, for apparently improper paeking and crating, iun order to re-
imburse the employees for the losses susteined. In this connection

you are edvised that 1s haes been consistently held by the aécounting
officers of the Government that the Govermment cannot be made agent or
trustee for the collection of debts im which the Governmant has no
actual concern.  See 17 Comp. Gen. 329 and 15 Comp. Gen. 38

In view of the above, and as the rémedy for damagea sustained
appears to be personal with the empldéyees, it is sugg@sted that they .
prcsecute the matter to finsl adjustment.

UNCLASSIFIED
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Page 3 - Decision of the Comptroller Geperal No. E-106300

law or regulation to the contrary: FProvided, That the Presi-
der* may, by Executive order, exempt from the provisions

of this section any person when, in his judgment, the public
interest so requires: Provided furtber, Thet no such person .
_heretofore or hereafter separated from the services of the
United States or the District of Coluwbia under asny pro-
vision of law or reguletiocn providing for such retirement

on account of age shall be eligible agein to appointment

to eny appointive office, position, or employment under

the United Stetes or the District of Columbla: Provided
further, That this section shall not epply to any parson
named in any Act of Congress providibg for the contlmusnce
of such person in the service." i

In view of the provisions of that act, it appears that the re-
employment of Foreign Service officers, sutomatically retired for
age, in other branches of the Federal service would be precluded
unless specifically authorized in the meuwner set forth therein.
Question 1 is answered accordingly, arnd, because of the nonappli-
cebllity of the 1894 ststute, as previcusly indicated, guestions

2,3 and 4 sre mnswered in the affirmative.

With respect to question 5 1t msy be stated that the retired
officer involved in the decision of this Office dated August 6,1936,
‘supre, filed s suit in the Court of Claims and cobtained Judgnent
in his favor. See Brunswick v. United States, 90 C.Cls. 285,
However, while the decisions of the Court of Claims are followed
herein in many instances they are not binding upon this Office
in th= absence of affirmetion by the Supreme Court of the United
Btates. Moreover; the Department of State continuved t¢ suspend
the retirvement annuities of Foreign Serviece officers duving the
periods they were employed in the Govermment service even after
the enactment of the Foreign Service Act of 1946, as amended,

60 Stat. 999, that Depertwent apperently being of the view that
no change occurrved in the situstion by reason of theenactment of
- that statute, '

Iin view.of-the cbvious ineguity of permitting forsign service
~officers retired for disebllity to recelve both retirement annuity
and full compensation in ancther Govermment agency, when not

UNCLASSIFIED
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permitted if reemployed in the foreign service s apd when all

other officers or employees of the Goverrment when retired and
reépployed are required, with eertain stetutory exceptions, to =
forsgo a portion or all of their retired pay (mllftary or civilian)
or ﬂ\emre ‘their civilien active duty pay reduced, this Office dvas =
_not ?@el' werranted in meking any change in the views expressed 4n
if gﬁ b Gen. 121. - Accordingly, question 5 is angwered in the
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DECISION OF THE COMPTROLLER GENERAL OF THE UNITED STATES.
B-106300 (32 c.c. 89). 12 August 1952

A Forelgn Service Officer yetired for age may not be
reemployed in another branch of the Federal service.
A Porelgn Service Officer, retired for reasons other
than age, may be recmployed in enother branch of the
Federal service, but he moy not recelve both his re-
tirement annuity end full compensation in snother ageneya

COMPTROLLER GENERAL WARREN TO THE DIRECTOR OF CENTRAL INTELLIGENCE

- Beference is made to your letter of October 29, 1951, requesting
8. decision upon certsin questlions involving the proposed employment
of retired Forelgn Service Officers as well ag the right of such
officers to retain their retirement annmuities upon employment in
other Govermment agencles. You may be advised thet acticu in this
case was delayed pending the receipt of a report from the Department
of State in the matter which report now has been received.

In yoﬁr letter reference is made to section 2 of the act of
July 31, 1894, 5 U.8.C. 62, which provides, in pertinent pert, that:

"No person who holds an office the salsry or apnusl compen-
sation attached to which smounts to the sum of +wo thousand
five hundred dollars shall be appointed to or bhold any other -
office to which compensation is attached wnless speeially
authorized thereto by law * # %"

_ Your questions, which follew, are predicated in pesrt upon those
provisions:

“1. May a Forelgn Service Officer, retired for sge end in
receipt of an annuity exceeding $2,500.00 per year, be appolated
to a full-time position with ancther agency of the Federal
Government?

"2, Mey a Fovelgn Service Officer, retived for dlsability
or incepacity and iln receipt of an annulty exceedlng $2 500.060

per year, be appointed to & full-time position with snother agency -
of the Federsl Goverament?

UNCLASSIFIED
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Poge 2 = Decision &f the Compt‘é;"él‘i@r @Enemlv'm’@, B-106300

%3, .my a Foreign S@wi@@ @ffm.cer, retired upon his OWR |
. apgmgs,tg on {wnder Sec. 636 of ths Forsign s@m'cjeé AE :ct of 1046)
end in recelpt of en enmulty exceeding $2,500.00 per yedr, be

- appointed to 8 full-time p@siti@n with @n@ther ag@ney of the -
, Feﬁ.eml Gov@ment?

A ”lt-. Miy a Foreign Service Ofticer, “aele@t@d. @ut' (und.er
"' the provisions of Sec. 637 of the Poreign Service Act of 1946)

apd in receipt of em annilty exeeeding gg,sm,oo per year, be
appointed to & full-tims *@@sim@n with another agency of the
IFedeml Gmemment?

5. Ir amr retired Porelgn Service Officer emmerated
'va'bwe wey be appointed to a full-time position with another.
egency of the Fedsral Govermment, wmay he continue to receive
his snavity c@mm@ntly with the salary of his full-time '
p@siti&n?“

In Office decision of August 6, 1936, 16 Compe Gen. 121, also
refem*@ol to im wvour letter, 4% was h@l@i that, while there was no
probibition in the F@mign Service rebiremeut act sgeimst the reemploy-
ment in the Execitive civil servies of & Foreign Serviee officer re-
tired for disability » theve was no authority for the peyment of his.
_retir@iﬁ@ut ‘annwlty concurrently for the period of such employment.
Although the retirement snnwity in thet case wag less than $2,500.00
it wes wot econsidered necessary to restrict that ruling to cases '
involving smovnts less them $2,500.00 because 1% was realized that
& retived eivilien employee does nob bold &n office within the means
ing of 'ﬁ:he 189k statute, swowa. , 4 ~

. Reﬁ@?ri@g specificelly %o guestion N«oa i, inw“lmng the re-
employment of Forelgn Service officers ‘retired for sge 5 youxr
attention is invited %6 the prmgi@m of sechion 204 of +the act
of J%me 303 193‘2, BT, S‘@;@ﬁ;o (5 U&S.;C» 7’15&) 5 BB f@ll@mu. l
"on and Bfier Jw i, 1932, no perﬁ@n r@gmfﬂ.@rﬁm etvilian -
s&rvm@ in eny breach or serviece of the United States Gwernmen’n
or the wunléipel govermment of the District of Coluwbia who -
- Eball have resched the vetlrement age pr@scﬁ’be@. for autamtic
a@m&‘ﬂ:ﬁ.@n from the servies, applicable to such perscen, shall ™
e e@mﬁimu@a in sush s@rvi@e ’ n@twithsmnﬂimg any pmvision ca?
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‘Page 3 - Comptreller General's Decisien B-106516

Congress .end for that reason: did net dbjoct to the grant of what must
be conceded as urusual suthority. But I feel certain it was not con-
 templated by the sponsors of the bill or by the Congress that this
- ‘broed suthority would be resorted to, or that it even contemplated
& disregard of any control with respect to the normal administrative
- or operating problems which confront thse ordinary Government agency.

_;'_{On ‘the contrary the act itself specificslly and in considerable
‘detall delineates the increased authority of your Agency in those

‘metters. To adopt the view suggested in your letter would be equive~
lent to concluding that your Agency is auﬁhorized to grant retroactive
increases, bonuses, or other perquisites to any or all of its employees
with such frequency, or at such times, as desired, contingent only

on. the avallability of fundsa I cannot nttribu&e any such intention
_to the Congress. ' _ _ ,

g Under the circumstances, 1t must be. held that the proposed retro-
- active increases by the Central Intelligence Agency are not "necessary

to carry out its functions" within the meaning of the said section 10
and therefore, would be subject to 1egal obJection.

UNCLASSIFIED
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GENERAL COUNSEL'S OPINION NUMBER 56-14, DATED 22 MAY 1956

A release purporting to save the Government from Jlabllity
for the results of the negligence of its agents is ineffec-
tive against en employee s right to compensation under the
Federal Bmployee's Compensation Act. =~

The effectiveness of such a release as a defense against an
action brought under the Federal Tort Claims Act is ques-
tionable,

TO THE DIRECTOR OF TRAINING

1. You have consulted us on the lesgal implications in having
persohs who fly between here and X---=-eu-- on the ¥Yr=e--- - plane
for thelr own convenience execute a release which would save the
Government from any lisbility to the survivors of such persons in
the event of their death or injury.

- 2. Claims against the United States for perqonal injury or
death as a result of an accident involvingﬂthe Yoewnmes plane will
be cognizable under the provisions of the Federal Employees' Compen-
sation Act in the case of employees injured while in the performance
of their duty. Those not in the performance of duty may bring action
ageinst the United States under the provisions of the Federal Tort
Claims Act. The remedies are exclusive and the employees right of
action is not his to choose, but is determined on the basis of his
duty status. The employees whom you wish to have execute a release
will not be in the performance of duty while travelling and therefore
any claims for their injury or death will be pursued under the pro-
visions of the Federal Tort Claims Act. The validity of the release
in such cases is questionable. The release should not be used where
the employee is travelling in a duty status. Such an employee is
entitled to the remedies provided in the Federsl Employees' Compen-
‘sation Act and an agreement to waive those remedies will not be
effective, The Regulations provide:

"S 1.23 Waiver not authorized. No official superior
is authorized to require an employee to enter into any
agreement, either before or after an injury, to waive his
right to claim compensation.”
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" The discussion below, tjiarefore , 18 éoncei‘ﬁedi:_qﬁly.,with ‘the validity

g, Theuse of such girelense is épmm,dn in the' mil:‘a'bary service i

~  Of the release in case of-an action againsgt the United -States under
‘the provisions of the Federal Tort Claime Act. e L e

"7 when persors. are ‘carried for their own.convenlence yuther than.on .
. official business.  We digcussed the problem with Colonel M. and = = /'~
. Major F. of the Military Affairs Section; Air Force JAS. . They both

- have ‘serious doubt as to the validity of the.relesse.. ..

: B~ : < . MATS uses the =~
- release’ not only for passengers. travelling for their own convenience . ..°
- but for employees of other Govermment aganclesand contrsetors who =

.may be travelling on officiaml business. . To date the validity of the

release hes not been tested in Court, ‘It was raised in one case

. {Chapman et ux v. United States, 19% F. 2d 97h) but the Couwrt decided

the case on other prounds and declined to rule on-the validity of . -~ .
the release. Colonel M. and Major F. feel that tlie release would L
not be upheld if-contested in Court simply on the ground: that it =~ = =

is an attempted: contract against liasbility for future negligence -

‘-and es guch would be held to be againgt public policy. They .feel -

- that'its greatest value may be that it will discourage actitng

f.aga;;.‘e_nst the Government in many cases and ‘perhaps encourage some B S
. passengers to take out flight life insurance, thereby reducing the .

H . chance that a survivor would attempt to sue the Government.

; L. As stated a.bov__e;;*?'tl'{%,‘(‘{ourts have yet to rule upon the question
~with which we. are directly concerned. There are, however, cases and
- textbook law on similar situations. These are generally concerned

" Wwith commgn cerriers, most often railroeds. Williston on Contracts y
‘Revised Edition, Volume 4, Section 1109 statgss  "A carrier may not .-

~stipulate for freedom f;vbm-‘l_ia.bilip;r}?f_o(rqngg;iggpce.'%5,'; This section.. .

'+ ef the treatise 15, 'of course, conéerned with common cerriers and, -

- ofv'the carrier is. ‘enforced;. unlges-the carrier was guilty off

itherefore, the situation ig not quite the same &8s in the case of a. |
. “Government-owned aircraft not carrying passengers for hire. Williston's
- reasoning in this séction would seen to favor the releases concerned ..
'bgre st least Insofar as pessengers carried, for their own convenience
are concerned. He states at page 3103: , "A'distinction 1s taken betwgen ™

Bervices for which the carrier recelves compensation, and services rendered

~Bratultously. As to the latter, the carrier may, in the majority of.
-‘juri_r_s_d;if'qt_ians;_t,_igan"t;za,ct for freedom from:lisbility for negligence. =
‘Therefors, a gretultous pass providing that e passenger ridi therean

~ megligence oy wilful miscondvet, . It 45 importent to observe, hoveves,-

exeupts from liebllity the carrier for injuries-teused by 1

e E g
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that transportation is not necessarily gratuitous becsuse no payment

is directly made for it. Thus, where an employee is glven a pass as

part of his compensastion . . ., the passecnger is carried for compensa-
tion, and the carrier cannot exempt itself from liability where the
consequence is of its own negligence.” , :

S Restatement of Contracts, Section 5755 states the law in thls
field as follows: "(1) A bargain for exemption from liability for
the consequences of a wilful breach of duty is illegal, and n bargain
for exgmption from liability for the consequences of negligence ‘s
illegdl if (a) the parties are employer and employee and the opargain
relates to negligent injury of the employee in the course of the -
employment, or (b) one of the parties is charged with a duty of public
service, and the bargain relates to negligence in the performance of
eny part of its duty to the public, for which it has received or been
promised compensation.” ,

6. Given the situation as stated by the Office of Training,
that is where the aircraft is ndt a common carrier and where the

. employee 1s cerried only for his convenience, there would seem to
~be at least a chance of the validity of the release in question being
- upheld in an action for damages ageinst the United States. A further

protection of a practical nature may be the hesitancy of the courts to
find negligence ox the part of the pilot of an aircraft. More often
than not the proximate cause of an aircraft accident cannot be deter-
mined,at least not to a degree sufficient to satisfy a court trying

a negligence case. In addition, as in the Chapman case cited above,
the court may be unwilling to rule that any particular action of a

. pilot in a moment of emergency was negligent, The court is more

inclined to say that in the split second and under the emergency

conditions in which & pilot had to make a life or death decision no
action by him in sttempting to avoid the accident can be said by a
court with the benefit of leisurely aftersight to be negligent. 1In

-addition to the emergency situation the pilot's own life is at stake

and it usually will be assumed that he took the action which seemed
at the moment'most reasonable under the circumstances.

" Te In snmmary' The release would be invalid in the cese of an
employee injured or killed in performance of duty and entitled to

compensation under the Federal Employees' Compensation Act. Employees"‘

flying on business should not be requested to sign it. Its validity

SECRET
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in the aauaaef an employee flying for his GWnAconvenience canndt be
‘ascertarned in"the gbience of case precedeﬁt. However, it might be:
.l"useful &6 evidence of the employes 's:- non-dity status and in‘a&dition
to its cautionary and deterrent value, there is reason to bel%ave
‘that its validity might be upheld in a test by litigation. ‘Under the
 circumstances this Office will interpose no-legml objection to'a
policy decisien to use such e release when the employee is flying

,for his own convenience.

. LAWRENCE R, HOUSTON
~General €ounsel .

FOIAb3b
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‘GENERAL COUNSEL'S OPINION NUMBER 56-5, DATED 22 JUNE 1956

‘Application of the Uniform Code of Military Justice to
American civilian employees abroad.

-4

70 THE cHIEF oF STATION, [ . - 25X1A6a

A o 1., Your dispatch dated 29 March 1956, ralsed several questions

' . about the applicability of the Uniform Code of Military Justice to
American civilian employees abroad. The lew is not settled on all
facets of this i1ssue, but the following summary should answer some
of your questions. _ '

2. The Supreme Court handed down a decision on 11 June in two
cases (Krueger and Covert), holding that courts-mertial have juris-
.diction to try dependents of Armed Forces uniformed personnel. In
reaching this decision the Court distinguished the Toth case.

- 3. ' The asbove decisions do not, of course, affect the question
of the amenabllity to court-martial jurisdiction of civilian employ-
ees. of the Armed Forces or their dependents. If it should be held
in gome future cases that civilians accompanying the Armed Forces
are not subject to court-martial, then, under the present state of
affairs where U. S. District Courts generally have no Jjurisdiction

. over offenses commitied abroad, there would be no concurrent U. S.
; Jurisdiction under the Status of Forces Agreements. Therefore,
+ offenders would be trieble by foreign courts and omly foreign courts.

25X1C

g o 5. You will recall that in the two 1945 cases you cited
e (Di Bartolo and Perlstein) civilians were held amenable to court-.
mart;gl Jurisdiction even though they were actually employees of an

» SECRET
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independ.ent contmctor under contra.ct to. the Air Force ', and each had'
‘alresdy Ebeen discharged from his' job and was awaiting transportation
-~ home gt the time he committed A& theft and was committed for trial.
- Defense advises that the results in these two cases have been uphel&,
in similsr casés arising subseduently. If ‘these individuals were: |
" held amensble to court-martiai jurisdiction after discharge, clea,rly' _
they were subject to such jurisdiction prior to discharge. If
o employees of an indapendent contractor are amensble to court-martial

25X1C

7. cp;r of the apinicm in the Krueger a.nd. covert casea is : 25X1A
a.tta.ched. ‘Also’ attathed 1s s comment that we had prepered on other =~
sermane csses prior to the Krueger a.nd _Gover’c depisions.

- LAl ICE R, HOUSTON -~ .
General COunse»l Lo

 Kttechments
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GENERAL COUNSEL'S OPINION NUMBER 56-6, DATED 2 JULY 1956

An employee may not be reimbursed for the cost of shipping
a privately owned automobile to a foreign port, even though
he holds legal title to the automobile, when the purchase
of the automobile is financed by encother person with the

- intent of meking a profit upon re-sale.

7O THE DIRECTOR OF PERSONNEL

1. The Chief, Administrative Staff, Office of Communications,’
 has requested thls Office to resolve a question of the validity -

.of Mr., A's claim for the shipment of his automobile to T. A new
Lincoln invoiced and consigned to Mr. A. by the International
Division of Ford Motor Company arrived in T. in July, 1954. Some
question arose as to whether this car and several others may not '

. have been financed for profit by another Agency employee at the
station. For this reason the station refused to honor Mr. A's R
claim for reimbursement of shipping costs. After returning to head-
quarters, A. agein submitted the claim end it was denied on the
grounds that there was inadequate proof of payment for the car and
inadequate proof of ownership. Mr. A.; who has since resigned from -
the Agency, has again submitted a claim, this time including a letter
from the Ford Motor Company adknowledging receipt of payment for the
car and setting forth the charges for freight, insurance and consul
fees.

2a An investigation of the circumstances surrounding the pur-
chase and import of Mr. A's car and several others was conducted by
the Security Officer at T. The report of this investigation contains
convineing evidence that the vehicles concerned were financed by
another station member with an understanding that the profits or at
least & share of the profits upon resale would accrue to that station
member. Mr. A, has claimed that the advence to him was a loan which
would be repaid with interest upon resale of the car and thet there
was no agreement that any of the profits upon resale would accrue to
the person supplying the purchase money. During the investigation of
~the purchase and import of these cars Mr. A. made a written state-
ment admitting that the person who financed the purchase ordered the
sutomobile for him in his (A's) name. The dealer through whom the
cars were ordered confirmed this and in addition stated that the '
person ordering the car for A. had written s personal check in pay-
ment for it. . .

SECRET
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R o 1s the opinion of this. Office that Mr. A. held only ‘bare
legal title to the automobile in gpeation and that he vas in fact a -

7 trusteé for the person who financed its purchase. TIf there hed been

& loan ag Mr. A. has clasimed the trust.situation would not have srisen
and Mr. A. would have held both legal and beneficial title to the auto-
mobile. However the preponderance of the evidence in ‘the investiga-
tive report indicates thet the purchase money was advanced with an
understanding that some or all of the profits upon resalée would accrue
to the person advencing the funds. There is little evidenbe aside
from the self-serving statements of A. and the person financing the
purchase that this was in fact a loan. There is insufficient evidence
to rebut that in the investigative report giving rise to a presump-'
~tion that there was an arrangement for purchase and résale for profit.

4, Under theee circumstances, and’ in the ebeence of sufficient :

evidence of clear title in Mr. A., it is the opinion of ‘this Office
that he may not be reimbursed for shipment of the car to the foreign :
duty station._

,5. It is suggested that in replying to Mr. A's letter of May 20
requesting reimbursement you state that inasmuch as the facts developed
in the investigation indicate that he held the car as trustee for the
benefit of the person who financed itg, purchase and had only bare: legal
title, he did not have ownership w1thi% tie meaning of the law and
regulations permitting relmbursement for the shipment of privately

~SECRET 1
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‘Attaéhment - General;CQQnsel's Opinion No. 56-5
.20 Op. Atty. Gen. 590
~CRIMES IN FOREIGN COUNIRIES.

No Federal court has jﬁrisdiction to try persoﬁs whether or not
- claiming to be American citizens for crimes committed In foreign
~countries.  There are u @ common ldw offenses sgainst the United

States.
DEPARTMENT OF JUSTICE,
_ May 8, 1893
- _ o SIR? I am in recei t of your communication of March 17, 1in relation
STATINTL " to the case of* |

I am informed that said H claiming to be & citizen of theSTATINTL
Unlted States, 1s charged with murdering a native upon land in one
of the New Hebrides Islends; that sald islands sre under the domain
of no civilized power, except that Great Britain exercises some
Jurisdiction over them through a high commissioner, who, however,

"~ declines to exercise jurisdiction over this cese; and that the islands
are not within the jurisdiction of any consular officer of this : ‘
Government.

- P My .official opinion is asked as to vwhether any Federal Court would
STATINTL 7" have Jurisdiction to try upon this charge if he should be
. brought before it under 30 of the Revised Statutes, which
provides that-~ ' :

""The trial of 'all offenses committed upon the high
seas OR ELSEWHERE out of the jurisdiction of any .
particular State or district shall be in the dis-
trict where the offender is found, or into which
he is first brought."

But the word "offenses" means "offenses against the United
. States." There are no common law offenses agalinst the United -
States and Congress has not placed wrongs done upon foreign soil
in this: category.
I am obliged to answer the question in the negative,
Very respectfully,

- ) RICHARD OLNEY.
The SECRETARY OF STATE -
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UNCLASSIFIED

DECTSION OF THE COMPTROLLER GENERAL OF THE UNLTED STATES
B-105T07 ' (UNPUBLIsm) October 19, 1951

Services for this Agency by .a retired Navy officer as a

- consultant peid on & fee basis is not the holding of a
civilian office or position within the meaming of the dual
compensation statutes.

COMPTROLLER GENERAL WARREN TO THE DIRECTOR.@F CENTRAL INTELLIGENCE

Reference is made to your letter of September 13, 1951, flle

XB4:D:53 7624, reguesting advice whether the retired pay of I 25X1A%9
is subject to the provisions of

gection 212 of the Economy Act of 1932, because of his employment

by the Central Intelligence Agency as & cunsultsnt onan intermlttent

basis.

- Section 212 of the Eébndmy-Act apprdved June 30, 1932, L7 Stet.
Lo6, as amended, codified as 5 U.S. Code 59, provides:

"After June 30, 1932; no person holding e civilian office or
. position, appointive or electlive, under the United States Govern-
ment or the municipal govermment of the District of Columbia or
under any corporation, the wajority of the stock of which is
owned by the United States, shall be entitled, during the periocd
of such incumbency, to retired pey from the United States for or
on account of services as a commissioned officer in any of the
services mentioned in Title 37, ot a rate in excess of an emount
which when combined with the snnusl rete of compensation from
such civillan office or position, makes the total rate from
both sources more than $3,000; and when the retired pay amounts
t0 or exceeds the rase of $3»OOO per snnum such perscon shall he
entitled to the psy of the ecivilian office or position or the
retired pay, whichever he mey elect. As used in this section,
the terz ‘retired pay' shell be construed to include credits for
all services thet lawfully may enter into the computation théreof."”

The aﬂﬁc&bility of the a,bwe act is d@p@nﬂenﬁ on whether
s t0 be regarded as holding “a civilian office or
position * % # uynder the United Stat@s Government.” Tn Office de~
cision of Janmuary 17, 1947, 26 Comp. Gen. 501, it was held that the

UNCLASSIFIED ‘

Approved For Release 2002/01/25 -:.CIA-RDP70-00211R000200020002-4

.



A

_Approved For Release 2002/01/25 : CIA-RDP70-00211R000200020002-4 .~

UNCLASSIFIED
Page 2 - Decision of the Comptroller General No. B-10570':(

employment of a retired officer on a fee basis as a consultant in an
advisory capacity is not the holding of a "civilian office or position”
within the meaning of section 212 of said statute. However, in com- -
menting on that decision in 28 Comp. Gen. 381, it was sta.ted as fol-
1ows.

"% ¥ % that holding was not intended as excepting’ from -
the provisions of the sald section 212 of the Economy Act all
retired officers merely because of thelr employment designation,
for administrative purposes; as ‘'consulitants'--a title vhich
necessarily implies the rendition of a cert_a.in amount of con-
sultation services; comprising the expression of views and the
giving of opinions and recommendetions, but which does not
necessarily limlt the services to be rendered thereunder, to
such narrow confines. Rather, sald holding was based upon the
proposition that where the nature of the duties required is
purely sdvisory, generally performed at infrequent intervals,
and the compensation payable therefor is upon & fee basis, es
distinguished from a purely time basis, the status of the
employee is not such ss would comstitute the holding of an
office or position within contemplation of section 212, * ¥ LA

A copy of I :-ntrect of employment enclosed with
your let.ter reveals that he was employed as an intermittent con-

sultant "to consult with the National Estimates Boerd as & speclalist
in armed service (primarily naval) aspects of national ‘intelligence
estimates,” and that his rate of compensation is fixed at $50 per
consultation.,

It informally has been ascertained from the Central Intelligence ‘
- Agency that the consultant services of I «hen celled upon
from time to time are purely advisory and rather infrequent. Also,
that such consultations normally do not require more than one day ﬁ
but in the event they should extend over into the next day, the
Admiral would only be entitled to one fee of $50. Clearly, there-
fore, the employment of (NN is predicated upon a fee
basis rather then a time basis snd that factor together with the
- other circumstances of his employment is not to be regerded as a -
“eivilian office or position” within the meaning of section 212 of
the Economy Act of 1932, supra.

Accordingly, you are a.d.vised that _ is entitled. to:

UNCLASSIFIED
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" his retired pay in addition to the fees received from his enmloyment
with the Central Intelligence Agency. _

UNCLASSIFIED
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UNCLASSIFIED
DECISION OF THE COMPTROLLER GENERAL OF THE UNITED STATES
B-93365 ( UNPUBLISHED) ' ‘March 16, 1950

Periods of consultation in the Unlted States do
not constitute a bresk in conbtinuocus service
abroad. Leave spent in the United States does
not constitute a break in continucus service
:abroad, but should not bs counted as service
abroed in determining elicibility for home Jeave,

COMPTROLLER GENERAL WARREN TO THE DIRECTCR OF CENTRAL INTELLIGENCE

Reference is made to your letter of February 28, 1950, FR-O-
8913 requesting decision upon thu questions therein stated, ag
follows: .

"l. When an employee regularly assigned to an over-
seas post temporarily returns to the United States for
purposes of officlal consultation; does the grant of a
period of either ammual or sick leave while in the
United States break the continulty of his ‘continuous
service gbroad'?

o, Does.the granting of a period of annual leave
. to permit return to the United States at the persomnal
-Jgexpense of an employee regularly assigned to an overseas
©.post; solely for the purpose cf meeting a personal emergency,
.éginterrup% the continuity of his 'contﬁnuous service abroad'?’

R T TIn +the "event an employee is veturned to the
%‘Uhited States on sick leave under proper authorization
- at Government expense prior to the expiration of two years'
'continuous service abioad" does it ipterrupt the continuity
of such service? ‘

. “h If any or ala “of the three quegtioma presented
-Labove are answered in the negative, is the smount of leave
’t&ken subject to a maximum time limitation?

EECTE questions 1,@, and 3, or amy of them are
'answered in the negstive, must the pericd of 'continuous
service abroad‘ be extended beyond two years for a period.
_ kequal to the amount of imterim leave taken before the .

: employee is entitled to home leave?

. UNCLASSIFIED
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"6, If in any case covered by the first three questions,
. leadt is construed to constitute a break in service, would it -
FOIAbS be required to again start a new two year period for hcme
. leave purposes upon return to the foreign post?"

In 19 Comp. Gen. TS50, rererr to by you, it was held g,uotir‘gr;. '
from -the syllabus: B

"Section 22 of the act of Februa.ry 23, 1931, b6 Stat. 1210,

~euthorizing the Secretary of State to order to the United '
Btates on his statutory leave of absence, at Govermment expenmse,
any Foreign Bervice officer or vice consul of carser who has -
performed 3 years or more of continuous service sbroad, does
not require that an officer remein at.all times physically
present within the service abroad in order to meet the .
‘eantimuous service! requirement, and where an officer‘'s tem- -
porexry return to the United States for consultatimn purposes:
hed direct conneetion with, or relation to, his assigned post
of duty abresd, it d4id not constitute & break im his 'contin~
nous service abrosd' within the meaning of the mection.™

UNCLASSIFIED
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With respect to question 4, the amount of leave taken in the
United Stetes under conditions specified in questions 1l; 2, and 3
would not appesr to be materisl except; of course, that it should
not exceed the maximum amount of sick or annual leave which may be
granted under the applicsble annual and sick leave regulations.

UNCLASSIFIED
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DECISION OF THE. COMPTROLLER GENERAL OF THE UNITED STATES

B-72680 " (uvPuBLISEED) ~ March 10, 1948

Increased allowances for employees at clasgsified posts,
payeble under Bureau of the Budget Circulsr No. A=0,
Revised, are payable only if an employee's wife or other
dependents are living with him at the postc

COMPTROLLER GENERAL WARREN t_ro THE DIRmamR OF CENTRAL INTELLIGENCE

Reference is mede to'your letter of Jenuary 7; 1948, as fellaws:

"It has come to my attention that ‘there is some doubt in the
minds of this Agency's Finance officials and Authorized Certifying
Officers with respect to the proper amounts of qparters and cost of
living ellowances to be paid at classified posts under the provisions
of Bureau of the Budget Clrcular No. A-8, Revised. The question
currently involved relates specifically to payments which should be
made to married employees.

"It has been our understending that the increased allowances &b
clagsified posts are paysble to married employees (regardless of
whether or not the wife resides at the post) or ummerried employees
with families at their foreign posts, with only the basic allowances
payable to single employees without families at the posts. Accordingly,
& married employee has automatically been granted the incressed allow-
ances for both Quarters and Cost of Living without taking into con-
sideration whether or not his wife lives with him at the post. OF
course, an employee who is not responsible for the support of a wife,
because of death, divorce; or other apuropriate reascns, hes been pasid
only the basic allowances unless members of his family were present.
It has now been brought to our attenticn that it may be proper to pay
merried employees the increased allowances oply if thelr wives or mem-
bers of their families are living with them. '

"To gupport the intexpretation heretofore followed by this office
attention is invited to Appendix II, Circular No. A-8, Revised; which
gets forth the guarters allowances peyeble under the various Post
classifications. The increased allowances authorized by this appendix
are paysble to employees who are 'merried, or ummerried with family',
and the basic allowances are payable to employees who are isingle;

UNCLASSIFIED
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without femily'. Circular No. A-8 Revised, stipulates that 'family'

- means the mother, fether, children, gtepchildren or sister of a married
or urmerrled employee living with the employee at the foreign post.

It is of primary importeance to note that the definition omits any
mention of a wife. It is also to be noted that the cost of Living
Allowance schedules provide for sllowsuces for personnel ‘With
Dependents' snd 'Without Dependents’. Further ; Standard Form 1069- K
Rev.; Voucher for Allowences at Foreign Posts of Duty, which has '
- been prescribed for use in the payment of quarters and cost of

living allowances; is so devised that a(ma.rried employee who does not
have his wife living with him et his Poreign post would have to add

& statement to that effect on the face of the form before it could

be properly certified and presented for ‘payment. The following certifi-
cations appesr on the face of the form aud are to be checked by the
employee when he executes his claim: 'I am merried; or ummarried,

end have living with me at the above mentioned post or station, v
children, stepchildren, ‘mother, father or sister® and 'I am unmarried
and heve no children, stepchildren, mother, father or sister living
‘with me at the above-mentioned post or station’. It appears that

1f & married employee is not entitled to the increased allowsnce,
because his wife does not live with him, neither 'of the quoted certi~
fications will provide the necessary information. - The pertinent
ingtructions seem to indicate thet a married men who does not have

his wife residing with him is entitled 40 the increased allowances.

"It is assuwed that a dependent husband would teke the same -
status for allowance purposes &8s & wife. Your decision of April 3,
1947 (B-63474) to Mr. W. H. Rohrman, Authorized Certifying Officer,
Department of Agriculture, hes been noted. ‘

. "It will be eppreciated if you will render a decision in this
matter at the earliest poseible date. If you should rule that a.
married employee must have his wife.at his foreign post of duty in
order to be entitled to the increased sllowances (in the ebsence of
other mewbers of his family) this office will ‘Jumediately alter its
- payment procedure in those few cases affected. In the event of such
© & ruling, it is reguested that because of the terminology contained

in Bureau of the Budget Circulsr No. A-8, Revised, this Agency be
relieved of the responsibility of collecting payments which may not
- bave been made in accordance with your conclusion.”

The referred-to Bureau of the Budget Circulsr No. A-8 defines
‘the word "family" as mesulng the mother, father, children, stepchildren
or sister of an ‘employee "living with the employee at the foreign

o  UNCLASSIFIED
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post," and specifically states (see paragraphs U end 13 therein) that

the quarters and cost of 1iving allowances prescribed in appendices II
and ITT thereof are based upon the "femily status" of an employee, ag
defined above. It has been informelly escertained from the Bureau of

the Budget that the word "wife" was inadvertently omitted from the
definition of "family" in said circular and that the increased allow-
‘ances for a "married" employee in appendix II and for an employee

"with dependents” in appendix III were estsblished for an employee who
had & wife, mother, father, children, stepchildren, or sister living with
him at his foreign post of duty. e

'Since it appears that the quarters allowances are authorized to
be paid in order to compensate an employee for expenses incurred by
him for quarters at his foreign post of duty because of the fact that
he is not provided free rent, heat, fuel; and light in Government-
owped or rented buildings, and that the cost of living allowance is
payable in order to equalize the difference between costs at the
foreign post and Washington, D, C., of subsistence; services,
commodities, end other living expenses, except quarters (including
heat, fuel, and light), the increased allowsnces for s marvied employee
may be regarded as payable to such an employee only if his wife or '
other dependents be living with him at his foreign post of duty. See
27 Comp. Gen. 124, and 26 Comp. Gen. T3L. ‘

As the meaning of the regulation sppears confusing by reason of
the fact that the word "wife" was omitted from the definition of
"family"” in the circular, you are advised that no question will be
raised in the audit with respect to payments heretofore made upon the
basis of your office's prior interpretation of said regulation.

UNCLASSIFIED
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DECISION OF THE COMPTROLLER GENERAL OF THE UNITED STATES
B-~T0827 . (UI\]PUBLISH.ED) ' November 10, 1947

Newly appointed employees who, before reporting to their
first permenent duty post, perform actual services other
then treining and indoctrination at ancther post may be
paid travelling expenses from that other post to the first
‘post of ;pemanent assignment.,

' :GOMPTROLIER GENERAL WARREN TO me DIRECTOR OF CENTRAL INTELLIGENCE

Reference is made to your letter of: October 31, 1947, requesting
a decision as to whether, under the circumstences hereinafter set
forth, Weshington, D. C., properly may be considered as the first
post of duty for two employees of your Agencyﬁ

It gppears the first employee named in your letter received
notice of his sppointment in the Central Intelligence Agency on
My 21, 1947, and treveled to Washington, D. C., at his own expense

where he entered on duty the following dey, May 22, 1947. At the

time of the employee's appointment, it was anticipated that he
25X1A

_ when that office was activated; but that
the date of such activation was indefinite because of the difficulty
in securing office space. However, it was determined that the em-
ployee's services woiulld be of great value to the Washington office

until such time as the office inmwas established.

Thereafter, office space was secured an e employee's official
qand expenses

of transporta.tion authorized at Government expense. e transfer :

order was issued on June 9, 1947, but the transfer was not effective
until the employee'’s arriva.l in on June 25, 191&7

. The fac'bs with respect to the second en@loyee named in your =
letter are similar to those of the first employee in that the second

employee was appointed in contemplation of ultimate duty in rm
but pai«i his own traveling expenses from Maxwell Field; Flo _
Washing‘bon, D. C,, where he entered on duty on June 16, 1947, for 25X1AGa

indoctrination, until office space was secured inom6 His
transfer "to_frbm Washington was effected , 1947,
pursuent to transfer orders dated July 11, 1947, authorizing travel
at Government expense.

UNCLASSIFIED
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1%t is indicated that the official stetions of both employees
were designated as Washington, D.C., in the first instance, pri-
marily because of the difficulty in anticipating how long the em-
ployees would be required to remain in Washington pricr to the
actual estsblishment of offices in and, 25X1A6a

, 8180, because of the additional cost involved if the employees were
~ to be considered in a temporary duty status and allcwea‘pgr diem in

lieu of subsistence while in Washingtonm.

It is well established that civilian employees are required.
to place themselves at their first duty station at their own expense
in the sbsence of express statutory authority for the payment of said
expenses by the Government. 7 Comp. Gen. 203. Also, it has been
held that an order directing an employee to Washington or to & L
Tield office for preliminary training before permanent assignment
does not establish the first duty statlon of the employee at the
Place of training and that he is required to bear his own expenses
in reporting to the place finally fixed ds his post of duty. 10
Comp. Gen. 415; 20 1d. 820. However, with respect to the performance
of actusl services in addition to training it was held in 21 Comp.
Gen. 7, as follows (quoting from the syllabus): o

"Newly appointed employees who are first assigned for
training end duty at Weshington, D.C., or slsewhere, may be
paid their traveling expenses from such place of training and
duty to subsequently sssigned duty station. 10 Comp. Gen. 222,
involving the performsnce of temporary duty before reporting
to first duty stetion, distinguished.” .

It informally has been ascertained from your office that the em-
ployees involved in the instent case actually performed services other
than dutie~ connected with training or indoctrimation during the periods
they were assigned to Washington. Im view thereof, eud &s it was not
known at the ti ol et apnedntmente Just when the employees would be
assigned to for permenent duty the rule stated
in 21 Comp. Gen. T, supra, is deemed sppliceble to said employees and
Washington, D.C., is to be ragarded as their first post of duty.

In that view of the matter your bssic question as to whether payment
mey be made to the travelers snd the cary: ! ncurred in A
traveling from Washington,D.C., to respectively,.
under trapsfer letters and orders, as issued, 1s ansvered in the affirmative

thus rendering unnecessary any answer €0 the other 'question propounded.

UNCLASSIFIED
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GENERAL COUNSEL'S OPINION NUMBER 54-8, DATED 16 AUGUST 1954

Staff agents are entitled only to the pay and allowances which
accrue to Covernment employees. They way not retain the allow-
ances paid by their cover orgdnizetions. ‘ =

TO EXECUTIVE OFFICER, DD/P

k

‘ 1. This will acknowledge receipt of your request for my views
on the legal aspects of the claim by IO Division that Mr. N, be allowed
to retain the allowances paid to him by his cover organization.

. 2., Mr. N. is a staff agent and as such is entitled to the normal
emoluments which accrue to Govermment employees. He is also subject to
the normal limitations of such service, I know of no Federal statute
or rule of law which will allow payment of stubsistence allowances to

Federal employees assigned NNNGG_G—_—EIIGNIN 2o 107" 25x1A
ances listed by Mr. N. in his memorandum of Apr P s 5O Admiral

S., are of a type permitted by law to be paid by virtue of overseas
service, and similar allowances are authorized by law to be pald by
CIA for such service. As such, therefors, they are inapplicable %o
the present case. T

FOIAbS

4. The IO Division memorandum reports Mr. N.'s feeling that his
position is legally Jjustified on the ground that he was promised the
allowance by responsible officials of the Agency in advance of his

R
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employment end that formal approval of the allowances by P. was made
vith the concurrence of the responsible Agency representative. Such
.a statement, while entitled to sywpathetic consideration, calinot be
made 'b: legal basis for retention of an erronedus payment, It is
& settled principle that the United States is nok bound or estéppe
by an erronsous payment made by its officers, with or without juris-
diction, and whether mede under misteke of fact or of law. The
application of this prineiple requires-the United States, without

regard %o the clrcumstances surrounding the erronsous payment, to

attempt to recover 1t from its recipient.

‘5. In view of the above, it 1s my opinion that bhe payments
in question were wade contrary to law, In view of the Faet that
Yhere is no owtside andit of urvouchered funds, it is t#ue that the
DCI has the power to suthorize the write off of the obliSation of
Mr. N. to repay. 'If the payments were brought to light 4nd were
Yeviswed by an office such as the General Accounting Offiee, col-

lection efforts ¢ould still be instituted agaimst Mr. N., and, in
wy cpinion, Would be successful. e L

s

¢ LAWRENGCE R. HOUSTON
- Gensral Counsel

FOIAb3b
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_ GENERAL OOUNSEL'S OPII‘IION NUMBER 5#-9, DATED 9 SEPTEMBER 195‘4-

There is no sta‘butory requirement of medica.l office approval
prioxr to hospitelization and medical ‘crea‘gment of an employee.

Agency authority to pay the costs of medical itreatment continues
only while the employvee is aseigned to-a pemanent duty sta.tion
in a forelgn cou.mt.:czma _ :

TO THE MEDICAL OFFICE

1. Re:t’erence is mede to your request for comments on paragraphs
3a,b and ¢ of your internal Medical Office Memorandum, which are set
forth below. The referenced paragraphs state:

"3 ., « . . this claim raises the following points which
should. be settled as a matter of policy PR

"b. If the Agency is to be respomsible for such expenses,
it seems to me that some degree of control over where the
individusl is to be hogpitalized eand who is to treat him
should be ‘exercised by the Medice.l Office. ‘

- "c, In cases where prol@nged medical care will be
required, such as terminal carcipoma, tuberculosis, and
mental illness, a definite policy should be laid down as to
the duretion of Agency responsibility.”

FOIAb5'

'FOIAbS

| CONFIDENTIAL
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" 3. A#'to question B; where security and operational comsidera-
tions are involved, it would &ppear to be appropriste for the Agency
to control hospitalization aad even selection. of ‘attending physicisns s
te the maximum extent possible. It would eppear fuxrther to be a

proper responsibility of the Medicel Office to keep oversess installa-
tlons curremtly imformed o3 to availeble medical facilities and -
recommended physiciens sl surgeons for the given area.  However,
there iz nothing contained «n the legislative authority that would
reguire approval of the Medicel Office or notice to the Agency (when
not in violation of securlty. or operatiomal requirements) prior to
hospitelization snd medical treatment. Reimbursement for proper
medicel and hospital expenses may be made in secordence with Agency
FOIAb5 =~ . legislation, where the first notice of the illness or injuwry to the
Agency is with respect to & felt sccompli. EE L

CONFIDENTTAL v o :
2/01/25-: CIA-RDP70-00211R000200020002-4
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: 8. With respect to the employee who incurs -an illness or injury
which does result in such a disebility as will impeir his ability to

. continue in the same Job, if he continues in an assigmment at a permanent-

- duty station overseas, continuing costs for hospital treatment of the '

illness or injury may be reimbursed. However, if he is transferred to

the United States, upon reporting for duty at the place of assigmment in

the United States, cither part-time, or full-time, costs incurred after

reporting for duty may not be reimbursed. The same would be true of an’

employee who, upon reporting for duty in the United States after an

- assigmment overseas, was found to be suffering from an illness or injury

- that might be clinteally established to heve been "imcurred” overseas.

9. With respect to the findings above relating to termination of

' Approved For Release 2002/_01/-25 : CIA-RDP70-00211R000200020002-4
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bensfits upon reperting to duty in the Unlted States or omset of an
illness that may be climically tracesbls to overseas duty, the finding .

‘that they are not authorized by our Act dces not equate to the current S
administration of the medicsel benefits gramted the Depertment of - .,
- Btate by the Foreign Service Act. Forelgn Sertice Regulstions will -

© @&llow peyment for reoccurrence while on sssigrment in the United States:

of an illness ineurred oversess sud for onset of illness in the United

Btates that may be determined clinically %o have been imcurred over-
Seaa@-'E@Wever)fthe‘Eorgignfsérﬁic@fﬁcthama'ﬁh@”ﬂentralfIntelligence
Agency Act are basically different in this respect. The Forelgn Service
Act applies to Forelgn Servics Personnel wherever staétioned and contelns:

iR

the p@;tipentfsihgle[critpripnjthﬂtTthevillmaééf@r_inaury]ba_ineurred
in the lime of duty vhile the persen is assigned sbwosd. Our Act re-
" Quires mot only that the {llness or injury be imcurred in line of duty

o while the person is sssigned shrosd, but. slso, %het the personal bepefits:

78r&n$bd'byfeﬁrgﬁct;tppky“dnly*“with'reape@t’t@“ité“ﬁrficera'hnﬂ employees
‘asgigned to permanent-duty stations ocutside the comtinentel United States,
'itS“tgr:itorigB; and possessions.” EREEY : ' '

10.. It is found, therefore, that Agency suthority and responsibility
to pey the costs of hospital trestment in proper cases of illness or
injury of employees assigned to rermsnent-duty stations outside the _
continental United Stetes, its territories, #nd possessions, contlinues
&5 loug as the employee is assigned to such oversess post. It terminates
at such time as (1), he reports for duty at & post within the Unlted
States, its territories or possessions; or (2)9‘he~is ratired for
disability; or (3), he is separated from service. . :

1l. It is deemed adviseble to meke mention of the fect that opera-
ticmsl end security comsiderations oftemtimes condition the place of
- hospitalization. Such comsideratiouns, hewever, do not serve to enlarge
+the subject perascnal beneflts or smend the determimations set for*h
. #bove. - In such instances the travel to the place of hospltelizetion magp
ba sutherized as cperationsl travel. Any perscnal beuefit that is (or
is not) derived from such travel and hospitalizetion is incidental.
The place of hospitalization is required in the. e
- operations. : B : :

'LAWRENCE R. HOUSTON
General Counsel FOIAb3b
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'Approved For Release 2002/01/25 : CIA-RDP70-0021 1R000200020002-4.



25X1C Approved For Release 2002/01/25 : CIA-RDP70-00211R000200020002-4

Approved For Release 2002/01/25 : CIA-RDP70-00211R000200020002-4



" .Approved For Release 200210125  CIA-RDP?0:0021 1R000200020002-4

SECRET
Page 2 - General Counsel’s Opirnicm Mo, 8hoto ™~ ™"

The schedule set forth thereinm provides that each employee will be
insured for a sum egual to his amnual compensation raised to the next .
higher multiple of $1,000. No authority is provided for the purchsase
of any greater or lesser amount of insuremce. In other words, if :
the annual compensation is greater than, let us say, $7,000, bub

not greater then $8,000, the amount of group life imsurance shall be
$8,000 and the amount of group accidental death and dismemberment
ingurepce shall be $8,000. : - . -

25X1C4a

FOIAbS

1
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GENERAL COUNSEL'S OPINION NUMBER 56-2, DATED 18 APRIL 1956

The Home Service Transfer Allowance is payable upon PCS transfer
to the United States if certaln requirements established by law
and reguletions are met.

TO THE CHIEF, PAYROLL AND TRAVEL BRANCH, FINANCE DIVISION

1. Your memorandum of 27 March 1956 requests answers to certain
gquestions which have arisen in regard to home service transfer allow-
ances. It appears from the questions asked that there may be some
misunderstanding as to the type of transfer which makes an individual
eligible for the home service transfer allowances. Two of the ques-
tions indicate a belief that such allowances are available on TDY
transfer. Such 1s not the case. The Foreign Service Act amendment
authorizing such allowances nermits their payment whenever "extra-
ordinary and necessary expenses, not otherwise compensated for, are
incurred . . . incident to the establishment of his residence at
gny post of assignment abroad or at a post of assignment in the
continental United States between assignments to posts abroad.® The
language of the statute authorizing the allowances for expenses
incident to establishment of residence clearly refers to PCS trans-

25X1A
2. Any question you may have had in regard to the eligibility
for home service transfer allowances upon TDY assignment is answered
in accordance with the previous paragraph. Your other questions are
rephrased where necessary and answered accordingly. Those questions
and the answers are as follows:

A. Question: Is an individual assigned PCS to Headquarters
and placed under a medical "hold" eligible for home
service transfer allowances, assuming that the medical
action appears to be a temporary one and that the
individual will eventually be eligible for reassignment?

Answer: Such an indiﬁiduai is eligible for home
service transfer allowances provided the procedures

of Hparagraph I are complied with, and it
is clear that the individual should be able to return

to an overseas assignmment.

SECRET
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B

Question: Would the answer to A be the seme 1f the

‘medical hold was such as to preclude forever the
'reﬁheignment of the individual to en overseas poét?

_ Anéver°’ Nb. The home servich transfer allowances

are. are peyable. only upon the uﬁdeﬂstanding that upoh
colpletion of the present gssignment the indivi&ual

 'will return to an overseas. post. . When such return

G".j

D..

s ‘eleatrly not contemplated tpe allawance cannot -
e paid. _ SR

4

Question: What rights does ah individual have 5

- home service transfer allowances if he is returned

DY tut his status is later changéd to PCSY

Answers Néither the Agency nor Standardized Regula
tions cover this point specifically. Payment of home
service transfer allowances is not mandatory and the
standards to be applied when not set forth ihn Standard-

.ized Regulations are within the discretion of the Agency.

It should be borne in mind that the’ allowsnces are

 designed to cover the' unusual expenses necessarily
- ineident to the establishment of residence upon PC8

tranafer. If it appears that these expenses muet be
incurred gnd are not otherwisge reimbursed, it should

not mdtter that the individual for a period prior to

his assigrment Pcs has been at the same post in a TIY
atatusa ,
-

gges+ion° What is the responsibility of the individusl

to refund allowances where he was originelly under a

temporary hold but within the first 3ik months after
return the medicyl hqld became permenent?

Answer° Except in - cases of voluntary separation or

retirement within six months of payment of home servicé

transfer allowances there is no requirement thet they be
refunded If the employee has - aemplied in good faith

SECRET
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with the procedures established injJJfjne shouia 25X1A
not be required to refund the allowances solely because

-at a later date it is discovered that his intended re-
assignment to an overseas post hag become impossible.

LAWRENCE R. HQUSTON -
" General Counsel

FOIAb3b
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5. The expense here is one of that large category which has
alwa.ys been consid.ered. ersbual to the employee insofar as it 1s re-
~ lated to personal possessio or private use, and while our Govem -
. ment may exert its efforts to obtain a vaiver of the levy, it has |
_not seen ﬁt to appropriate p\mlie manies to ‘meet the expense.

: 6 Si.nce tha Govermun& has mver reeognized an o'bl:!.gation
in this situation, we do not believs: that the Agenty should reim-
burse . the employee for the tax. Where there is & _¢lear operational
need for the item, however, and it has a semlofficial idsntity (i.e.,
automcbile), & pro rate apportiomment of the expense could be Justi-
fled to the extent of. ofﬁ.cial use; and partial reimbursement would.
be wa.rmnted. s

©« ~LAWRENCE R, HOUSTON
_ Gemral Gounsel

FOIAb3b
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Ageney persounel may be relwbursed only for expenses for

. Which they would be reimbursed if employed in sny other
Government agency except where operatiomal or segurity
requlrements peculiar to the Agemcy require them to incux
cartain expenses. . ,

TO CHIEF, P&T/ORC

1. A memorsndum dated 25 February 1952, poses the gemeral problem
of the policy which the Agency should follow in reimbursing or granting
gpeclal allowances to CILA persomnel who incur expenses benause of the
security or operational requirements of this Agency. The memorandum then
cites three specific situations involving this problem and comcludes
by recommending that the CFR's be amended to cover these situstlons.

'2. Since the problem is & genersl one, the basic principles ap-
plicable to it will be discussed first, and these principles will be
applied to specific situations later.

3. Tt is often sssumed thet it is the general policy of this
Agency to reimburse its persompel for any speclal expenses which they
may incur iv performing their dutles for this Agency. A more correct
statement would be that generally CIA personnel. are reimbursed only
for those expenses for which they would be reimbursed if they were
employed by any other department or agency of the Govermment, except
that, where operationsl or securlty requirements pecuwlisr to this

ency require an employee to incur expeuses, he msy be reimbursed.

ho A legal snalysiz of the latter stetement may be wade as
followe: ' :

8. Geperally, Government funds may be expended oudy in |
payment of Goverwmpent obligations.

b. Certein expenses of Govermmen®t employees, such as travel,
ete., are by specific statute made cbligations of the Govermment FOIAb5
and ere therefore relmburseble expenses.

SECRET
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i 5+ Applying the sbove principles to certé,in spéciﬁ_c Biqbua.tibnse,
we find that: o R R o

S @e  An employee ordered abroad is peid travel and trens--
portation expenses since by specific statute such exXpenses are
: made obligations of the Govermment. However, forelgn customs:: -
- duties levied on his rersonal effects ere not reilmburssble
as they are not Goverrnment obligetions snd heve not been made
‘80 by any statute. Generally, CTA persomnel who may have to.
pay such forelgn customs duties are 4im uo different position
from that of other Govervmental employees simce the expense vag
not incurred for reesoms peculiar to this Agency. . o o

. . An employee who because of an emergency operational
requirement is suddenly ordeved sbroad is not reimburged for
~ . &by rent he may heve to. centimue to pey in Waskington elthough,
. were 1t not for the opsraticnsl reguirement; he would heve beem .
»+ tble ‘o arrange for the sub-letting of his house. The reggon
~_ for this is thet emergency sssigoment overseas: 1s not peculiar-
to this Agency, but is s normal bezsrd of Governigent sexwice. :

Hatil recenily Government employees handling money,

- ' R B c. " - '. oy it o : .
. 'such a8 eertifylng officers, who were reguired by statute to _ )
_‘be-hondet, hod to pay the premlums om their bonds out of thelr o '

" own ;pcck&ts;-:;;ihe: premivas were comsidered & personal obligstion,
- SECRET -
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a special relief bill through Congress. A CIA employee, however, cannot
do so for security reasons. Under such circumstances and in an approprisate
cagse; there 1s & legal basls for the DDﬁﬁ to euthorize relmbursement if
the amount involved is under $2,500 (CFR 10.12), and for the Director to
authorize reimbursement in any amount.

"LAWRENCE R, HOUSTON
. Geperal Counsel

FOIAb3b

SECRET

Approved For Release 2002/01/25 : CIA-RDP_70-00211R000200020002-4



Approved For Release 2002/01/25 : CIA-RDP70-00211R000200020002-4

SECRET

GENERAL COUNSEL'S OPINION NUMBER 53-4, DATED 3 APRIL 19533

A wmnrehensivp review of the Agency's s+a:butnry au‘rhority
t;c; 25y for medleal treatment, hospiltelization and travel

gﬁwmea cormected with hogpitalization of its employees.

TO THE ASS‘ISTANT DIRECTOR (PERSONNEL)

1. Memoranda rew,omending +reatment < reimbursement for treatment
in the cases set forth in (a) through (g) below, together with comments
of the Chief, Medicel Staff indicate a need for comprehensive review

of the statutory authority upon which q is founded.
A short summary of the fact situations in these cases 1s as Tollows: _

{a) A staff employee assigned to & foreign post weas
evacuased to the United States with the concurrence of the
Medical Office, where he underwent two operatlons for the
removal of a brain tumor.

(b) A staff employee, while on TDY and home leave from
‘oversess, wag diagnosed as having a malignant Tumor and was
operated on at a hospital. in the Unlted States.

{c) A staff employee suffered an attack of coronery
thrombosis and was hospitalized while stationed in e “oreign
country. Claim for reimbursement was made to the Buresu of
Employees' Compensation for medical expenses approximeting
$400. The claim was denied on the ground that the clelwm is
not reimbursable within the scope of the Federal Employees!
Compensation Ant,

{4) The dependent wife of the Chief of Station fn a
foreign country was forced to travel to another foreign country
Tor medleal trestment reguiring hospitalization. Claim was made
for cost of trensportation and subsistence. Cost of medical
expenses was not included. ‘

{e) A gteff employee, was hospitalized in a foreign country
while on TDY From this headguarters, for strangulsted vewursal
herniza., The Msdlcal Office states that “there is no susal
EDCICRIAL NOTE: Authorization of medizal care ‘

Lor ue’ endents and travel for hospitalization of :
dependents was provided the Deparument of State '«
by an emendment to th- Forelgn Service Act of
1946 (F.L. 828, 8lth Cong., 70 Stat. 704, approved
July 28, 1956). The porlions of this o’_" aion re
ferring to State Department auvthority ars now
chaolete tnaofar as that authority has hesn changed
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J#elationship between the strangulation of the hérnia and the
“pubJect’s employment at the time." S .
o () A steff emplojee mekes claim for reimbursement for
- “treatments by his own.physician in the United States, for illness
- dagnosed .as infectious hepatitus, recurrent. The Medical [
Office notes that he suffered an initial episode ¢of hepatitus
on duty with this Agency overseas in late 1949 and early 1950,
for which.he.was hospitalized at his forelgn post. o

<7 (g). A staff employee, was hospitelized in a foreign
FOIAbS ~« . ‘country.for an appendectomy. She requeats reimbursement
- 'for her medical expenses. S ' : S

25X1A
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q‘l‘me FOIADS
IX, Part E, of the "Foreign Service Act of 1946, Public Law

72k, T9th Congress, dated August 13, 1946. It is there pro-
" vided, under the subheading "Expenses of Treatment':

"Section 941l.” The Secretary may, in the event of
illness or injury requiring hospitalization of an officer
or employee of the Service who is a citizen of the United
States, not the result of vicious habits, intewmperance,
or misconduct on his part; incurred in the line of duty

"while such person is assigned abroad, psy for the cost of
the treatment of such illness or injury at a sultable
hospital or elinic." ' SR

(c) The general authority for the payment of medical ex-
penses of all federal employees is contained in Federal
Employees' Compensation Act, dated 7 September 1916, Public
Law 267, 6hth Congress, as amended, which is titled, "An
Act to provide Compensation for employees of the United States
suffering injuries while in the performance of their duties, ‘
and for other purposes."” It is theve provided, in part: '

"Section 1. ...That the United States shall pay
compensation as hereinafter specified for the disability
or death of an employee resulting from a perscnal injury
sustained while in the performance of his duty, but no
compensation shall be paid if the injury or death is
caused by the willful misconduct of the employee or by
the employee's intention to bring about the injury or
desth of himself or of another; or if intoxication of the
injuré%'employee is the proximate cause of the injury or
death. : Co

"Section 40. DEFINITIONS

(g) The term "injury" includes, in addition to in-
jury by accident, any disease proximately caused by the
enployment. : T

(h) The term "compensation” includes the money
allowance payable to an employee or his dependents and
any other benefits pald for out of the compensation fund..."
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“Section T+ OTBER Pamms AND EXCLUSTVENESS er an‘t -

('b) The liability of the United States or any oi‘ ite
ins'bnmentalities under this Act or any extention thereqt

" with respect to the injury or death of an employee shall
- ./be extflusive, and in place, of all other liabillty -
*"of the United States or such ins‘trumen‘cality to the
- employee, his legal representative ; 8pouse, depend.ents ;.

next of kin, and anyotle otherwise entitled to recover

- demsiges from the United States or such 1nstnmentalit,y,
on aceount -of such inJ\}zy or death, in any direct

Judicial proceedings in a civil sction or in

" edmirblty, or by proceedings, whe'ther administrative

or judicial, under smy obher workien's compensation

 ‘law or under any Federal tort: liability sta.tute... 8
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